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Policy Clause alongside Annotation and Analysis







I hate forms

but…
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Generally, agreement between parties;  
occasionally, imposed as a court order.

Protocols may also address search, 
TAR validation and/or confidentiality.

•

•

•

•
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The Core Provisions:
•  Elect Native, TIFF+ or Hybrid Production formats
•  Specify metadata exchange & load file content
• Set parameters for scanning & text extraction/OCR
• Describe Bates numbering & medium of production
•  Address deduplication, logical unitization & threading
•  Pin down privilege logging process



A sensible ESI protocol
serves as a framework
for further consensus 

Negotiating an ESI protocol supplies insight:

• Is your opponent well-informed, obstructionist or overwhelmed?
• Have you considered the nature of the evidence you’ll seek?
• Can your client deliver what you demand of the other side?



Don’t Boil the Ocean!
“Routine ESI protocols should focus on matters 
of technical consistency and expediency; that is, 
they should address the geeky details that 
ensure that what the parties exchange in 
discovery will be complete and utile.”



Don’t Boil the Ocean!
CAVEAT:

ESI Protocols don’t set the SCOPE of discovery!

If parties fight over WHAT is discoverable,
they’ve missed the point of a protocol



Search terms?
TAR Validation?
Not at first…



Searching & 
Collecting Data 

from Microsoft 365 
/ Purview







Collecting and 
Preserving Data 

from Mobile 
Devices



Collecting and Preserving 
Social Media Data and Profiles



Lessons From the Trenches

In re StubHub Refund Litig., 2023 WL 3092972, at *1 (N.D.Cal. 
Apr. 25, 2023)
“Let’s get back to basics. Litigants should figure out what they are able to do before they 
enter into an agreement to do something. Litigants should live up to their agreements, 
especially when they are embodied in court orders, as the ESI protocol is here. And if for 
some reason a party learns that a so ordered discovery agreement has become 
impossible to comply with, the party should promptly move for relief with a good 
showing that despite its best efforts, compliance is impossible.
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